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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
P.O. BOX 3265, HARRISBURG, PA 17105~3265

May 16, 1996 OOCKEi FILE COpy ORIGINAL

Mr. William F. Caton
secretary
federal Communications Commissio I

Room 222
1919 M Street, N.W.
Washington, D.C. 20554

Hand Delivered

, l

Re: In the Matter of Implementation of the l.ocal
Competition Provisions in the Telecommunications
Act of 1996; Docket No. 96-98

Dcar Secretary (~ton:

Enclosed are an original and liwelve copies of the Initial Comments of the Pennsylvania
Public Utility Commission. By separate cover letter, in accordance with paragraph 292 of the
Commisslon's Order, we have ulsolent D. copy of our Comments on diskette to Janice Myles
of the Common Carrier Bureau.

Please do not hesitate to oontacl the undersigned if you have any questions concerniIJB
th15 matter.

___veIII,It; \.--'ir!!J"';-:~~"'7"'::. ,.... "CO ... ,.~.
aureen A. Scott

iV' 'I\ssistant Counsel
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Wasbin&ton, D.C. 2.0~~

In the Matter of

Implementation of the Local
COIIIpetlUou Provisiom In the
Telceonnnuolcations Act of 1996

)
)
)
)
)

CC Docket No. %-98

INITIAL COMMEN"rS Oil' THE
PENNSYLVANIA PUBLIC UTnn-y COMMISSION
ON THE NOTICE ()}' PROPOSED RULEMAKING

I. F.x.ecotlye Swmual'y of the MUC's CllIIlII1eIJU.

On Apri119, 1996, the Fedend Communications CornmisBion ("FCC" or "Commission")

released a Nutice or Proposed RuJemaking (. NOPR") j mended to implement the interconnection

provisions of the Communications i\.et of 1934, as amended hy the 1996 Act. in particular §

251. The Peuusylvi:U1ia Public Utilit~· COmmission (" PaPUC n
) submits the following Comments

in response to the Commission's NOPR. 1

TIlt: NOPR wrongly presumef that states such as Pennsylvania have Dol taken any actions

to address many of the issues rai!\('d ln the NOPR or have not adopted any procompetitive

policies to-<1ate. To the contrary, within the last three years, the PaPUC has rertifIcated four

competitive local service providers in Pennsylvania. and has another four applir..atinns hy

oompetitivc local service providers pending. liurt.hcr, as dlscussed in more detatl in § III, the

lAs requested by the FCC, the PaPUC has included an executive summary of its
comments. TIle PaPUC hilS also attempted in responding to the questions posed by the
Commission to follow the format of the Commission's NOPR as closely as possible. In most
instances, the PaPUC has identified 1he relevant paragraph of the NOPR to which it!l discussion
pertains.

05-16-96 03:39PM P033 ~41



lENT BY: 5-16-9E 2:55PM LAWBUREALJ-; 82028982213;# 4/46

=84%

PaPUC expects to conclude several pending proceedings which add~ many of the same jssues

raised in the NOPR in t1'Ie ~onc1 quarler of 1996. PaPUC was also one of the first state., to

I ssue an implementation order on the 1996 Act to ensure that our existing procedures adequately

addressed and comport.t"..n with lhp. het's various: objectives and requirements.2 C'.onscqucntly,

we believe one of the fundamental premises of the NOPR is in error. i.e., that states have not

taken actions in furtheran{~ of the I\ct's objectives and therefore that the FCC must act for

them. This fails to recognize the significant progress that many states, such as Pennsylvania,

ha.ve m~tle 1n deveJoping and adoptirg procompetitive initiatives in furtherance of both the Act's

and Pennsylvania law's objectives.

This fundamental premise aopears to undorlie one of two very different approaches

proposed by the Commission to impement the interconnection and local competition provisions

of the 1996 Act. Thill first approach, and. the one the FCC seems inclined to adopt at this time,

is highly preemptive in nature and w)u1d result in an inflexible, highly detailed and complex set

of fedenu mandates, which would c early vio1ll.te the 1996 Act in a number of ways:

(1) A uniform one·sizc' fits all approach contalni ng in Oexible detailed federal
interCOnnection mal'Kk.tes is inconsistent with Congressional intent and the express
provision.-; of the 199f, Act.

(2) Precluding enforceme'1t of stale interconnection policies that are consistent with
the Act would be an express violation of § 251(d)(3).

(3) Preemption of stale costing methodologies and pricine ~t~,"dards would be an
express violation of § 252(d) of the Act.

(4) The Commission has 00 authority to establish federal manda~s iu i:lI't:CCj which
Congress specifically cntrusted to the Statel; fOT reMllltion, including proceedings

2In Re: Implementation of the Te1eeolTIunieations Act of 1996. Tentative Decision.
Docket No. M-Q096ll/99 (bntered ,March 14, 1996).

2
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under §§ 251(t), 252(<1), and 252(a) of the Act.

(5) The Commission's lUit of § ?S3 to prt.'empt state interconnection requirements is
unlawful.

This first approach comp1e1dy colllnlllicLs l~ language of the statute and is not

supportable. There is no doubt ilia any attempt by the FCC to impose an inflexible federal

ma.ndate which does not a.ceommooate or lllCUfptJlOiLe slate interconnection policies thar are

consistent with the Act's objectives would run afoul of § 25l(d)(3) of the Act. Contaress clearly

did not con~mplatc that the FCC wliultJ l;Olnpl~wty undo the procompetttive initiatives of many

states already in place or which Irul y be implemented in the future and replace them with a

hastily devised scheme of federal rc:..iui. Cllu:uls. TIle concern over i11appropriately prescriptive

federal rules is grounded in our bcl!ef that not only is such an approach in conflict with the

eA.pre8S wunling or Lh~ Act; such an approach would defeat the underlying legislative intent to

promote procompetitive policies iT local markets. The preemption of state poliCies on

ill~ruJrJIlectiun would retard rarhel than promote local competition because states will be

required to revisit and revise existing procompetitive policies that already are in place.

The second genel""dl approach which the Commission seeks comment upon would allow

a range of state interconnection requitement~ under § 251 which are consistent with the Act.

The PaPUC strongly supports this approach and urges the Commisrllon to adopt it. This

approach is consistent with the Act because the Commission is expressly prohibited under §

2j 1(d)(3) of [he Act from precludinf enforcement of any state policies that are consistent with

tne AC.1. Undoubtedly, many different state approaches will be consi.!Itent with the Act's

requirementc, and, therefore. lawful under the Act. If. on the other hand, the Commission adopts

the highly inflexible one-size-fits-aU approach which it appears t.o favor in the NOPR, it may

3
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necessarily have to preclude enforcement of many state policies which are nonetheless consistent

with the Act''' pmvisinn~ (ir at variance with the FCC's approach) io violation of § 251(d) of

the Act.

We urge the c.omm1~$kln7 .iT e.stabli~hins a range of policies to /Jet "minimum" criteria

rather than adopting highly complex and detailed requirements which may not he appropriate in

many cases. The f'.ommis.c:inn 1S rightly concerned that circumstances may vary between s18tc8

making rigid federal requirements unacceptabJe. The Commis&ion's minimum standards should

JX"rmil some variance by sl.a.t.e!> when': circumstances in the local. jurisdiction warrant and the best

interests of the parties and public '¥ould be served thereby. Rather than imposing a highly

inflexihle and complex scheme of fuioral regulatory requirements 011 industry nnd states alike.

the FCC should follow the path laid out by Congress in the Act and develop an overlay which

promotes competitive state policies 'ather than tearillg thcm down and starting anew.

Section 251, by its expr~ terms, is applicable to all interconna.1ion agreements,

including those between incumbent. JECs and competing wirc1ine carriers, between inCUIubenl

L[1Cs and CMRS providers, and bebween LEes and neighboring wircline or wireless providers.

Section 152(b) applies to botl, § 251 and 252 of the Act, MOce Congress did nul c:Apre:isly

except either § 251 or 252 from 152(b)'s application_ Had Congress intended that § 152(b) not

apply, it would have cltprcssly cxc<:ptcd these provisions from § 152(b)'s ~pp1icaLiull as it did

§ 332 of the Omnibus Budget Reconciliation Act ("OBRA") relating to Commercial Mobile

Rodio Servicc ("CMRS n) providers ComcqucntJy. when:: j uri~tlkLiu[\al questiuns arise due to

ambiguities in the statute, § 152(b)wQuld be applicable.

4
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The Commission cannol use § 2~:i(a) to indirectly preempt state interconnection

requirements promulRated pursuant to state law or § 251 of lfle Act. The l'Onference report

makes clear tbat the purpose of § :b i(a} is to prohibit elWIeSS stale or local regulations, statutes

etc. whieh act to preclude entry altoeether into any jnteT~t:at.e or intrnfl.mre marlcct. TheTe is no

authority anywhere in the Act for the Commission to use § 253(a) to preempt inconsistent or

"undesirable" state interconnection policies. Moreover, the Commission makes repeated

inquities throughout its NOPR on tht' "appropriateness" or "consistency" of stale interconnection

]>Olicies. However. nowhere in the \ct is the C'.ommission given any authority to preempt Btate

policies using ad hoc determinations nadc as a result of the anecdotal statement... of a few partie.~

in this proceeding. Use of the r,~rrl in this proceeding to preempt "undesirable" state

interconnection policies would violai,e the underlying spirit and intent of the Act.

The Commission hal: no autlority over the specific interconnection costing and pricing

methodologies used by states pursJant to § 2S2(d) of the Act. Congress conferred this

responsibility upon the ~te~ nncleri ?.5?.(d) of the Act. The Commission cannol use the very

general provisions of § 251 to confrl~r upon itself the very specific authority over costing and

pricing given ~tatE'.c; in § 252(d). If the Commission adopts regulations pertaining to costing and

pricing, they should be in the form cf nonbinding "guidelines" which states may elect to follow

at their option.

We believe that "final offer" ubitration may be an expedient means for the Commission

to II~ to ~.solve. dispute.~ comins to ,t under § 252(e)(S). Alternati vely. the Commhsion could

simply put carriers on notice that ilwill use the rules of the American Arhitration Association

to gnvem any arbitration proceedi~s it mu!lt conduct because of a state's failure to nct.

5
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A swe sbould not be oeemed to have "failed" to act until the relevant statutory deadlines

have expired. Autom.atic approval~ pU~lJant to § ?52(e)(4) ~hould not be deemed to be a

"failure to act" by the relevant state regulatory agency. While a state commission is to review

preexisting agreement.~, it is not ,ece.c;.~ry that n ~tate commission forrnaJh approve all

interconnection agreements under § :'51(e)(4). Additionally, any preemption by the FCC should

onlv pertain to the particular "maller or ptllc.t'.ffiine" for which the FCC musl assume state

respunsibility, and in no instance em § 252(g) be construed to give the FCC continuing or

ongoing jurisdiction over the ~mt': ( r re.1ated matters in tile future.

II. Summary of Relevant Statutory ...·ovisions As They Affect StaWt)dera1 Aulhority
Oyer IntergmnertiOD Issyg

As the Commission notes, §§ 251 ("Interconnection"), 252 (" Procedure!; for NeJ!,otialion.

Arbitration, aJld Approviiluf Agreenenrs") and 2:53 (".Removal of lJarriers to Entry"), taken

together eHminate any ex'isting barriers to entry into any interstate or intrastate market. establish

the terms aJLll wlluiLiuus for inrerccnnection to the networks of LEes and incumbent LEes,

provide the process for pricing affeclxl services and the pJU(;ess for review and approval of hoth

nc;guliaLoo and arbitrated interconnl~tion agreements. Importantly. these provisions, most

notably n 251 and 252, together with § 152(h), also define the respective spheres of

sLa.Ldfed~rdl authority over intercomiection matters.

One of the primary purposes)f ~§ 251 and 252 appears to be to establish the term~ and

UlIIUitiUllS for competition In the lOCf1market. Traditionally. matters pertaining to local service

have been subject to the ex:c1usi"e jurisdiction of the SLales. Section 1~2(b) of the

Communications Act of 1934 1enet s off from l'CC regulation and thereby gives the states

exclusive authority over matters pertainin~ to .. rclhar~e!l, cln.c;,~ltications. practices. services.

6
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facilities, or reguJations for or in connection with intrastate communication service." In

contrast, § 151 and § 152(a) gives he FCC exclusive j1lt;~ic:t.ion elVer Tn~ttt'rs pertaining to

interstate communications services. I'hrough the express wording in the statute, it is clear that

CooJUeSs intended that the FCC play a role in the develnf1m~nt of competition in the local

service market.

Nonetheless, it is also clear that Congre~~ did not int~l1d 10 e-.xempt §§ 251 and 252 from

§ 152(b)'s appHcation, or it would have made an express exemption to 152(b) as it did when it

preempted state rcgulal;on of mohilr SCTV1c.e rates and cnLry. Therefore, it must be presumed

that Congress intended that § I52(b) would continue to govern and define the rc.~pective roles

of the Fr.C llntl ~tatt'.~ if qUestiOlS of a jurisdictional nature arose in interpreting the

interconnection provisions of the sta, ute.

A. Srrtion ~51

The Commission's primary responsibility is under § 251 of the Act wherein it is charged

with establishing regulatiuns to implement the general interconnection obliga.tion of

telecommunications carriers) LEes find incumbent LEes discussed earlier.

The Commission commenced this rulemaking pursuant to § 251(d) which requites that

"[w]ithin 6 months after the date 0'1 enactment of the Telecommunications Act of 1996, the

CommiGsion shall complete all actiln,9 necessary -to estabJish regulations to implement the

requirement.s of this section." Whih the Commission's rulemaking addresses provisions in §§

251, 2S2 anti 253, its authority over interconnection ma.tters is contained a1D10~t exclusively in

§ 251. Further, the 6 month deadlinr applies only to the FCC's regulations implementing § 251

of the Act.

7
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The Commission's NOPR contaim~ very detailed proposals with regard to the

interconnection and unbundling w.qni remenls of the Act. The extent of the Commission's § 25t

authority, at least with respect to inwstate intercolUlection and access L.4lSUeS applicable to LEeS,

is Limited, however, hy thp- pmvi~ior c; of § 2S1(d)(3) which expreuly pTeserves state acoess and

interconnection obligations of local exchange carriers:

(3) PRH~RRVATTON OF STATE ACCESS RnGlJLATTONS.-
In prescribing and enforcing regulations to implement the
requirements of this section, the Commission shall not preclude the
eoforcemcut of any regulations, order. or policy of a State
commission that-

(A) establishes access and interconnection
obligations ofocal exchange carriers;

(B) is consistent with the requirements of this
section; and

(C) does not suostantiaJly prevent implementation of
the requirements of this section and the purposes of
this part.

Therefore, the Commission's rules must accommodate and incorporate a I'ilI.18c of state

interconnection and unbundling policies that are otherwise consistent with the provisions of the

Act.

B. Section 252

Like § 251 which primarily defineli the FCCts responsibilities. § 252 ~ritmllily c.l~fint:S

the states' !Csponsibilities. 'The responsibilitiell of the states under Section 2')2 are primarily

threefold: (1) to dctcrroine LEe COr-lts and establish appropriate prices for interconnection and

network elements. transport and termination of calls, and wholesale prices when services are

being offered through the rcsalc of LEe facilities; (2) to mediate 01' arbitrate LBe

8
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interconnection agreements; and (3) to approve LEe interconnection agreements under standal'ds

established in § 252(e).

The delegation of authority to the states to determine interconnection "costs" and "prices"

under the Act i~ conbt;nt'it in 1111~r; (d) of 6 252 which readll ag follows:

{d)PRICING STANDARDS.--
(l)INTERCONN.BCTION AND NETWORK
El.F.MF.NT CHARGES.- Determinations by a
State commission of the just and reasonable rate for
the intereonneetion of facilities and equipment for
pw·~ ufsuhst:(..1ion (c)(2) of section 2~1, and the
just and reaJOonable rate for network elements for
purposes of sUl)section (c)(3) of such sectiun--
(A) shall be--

(i) based on £he cost (determined
withoul reference to a rate-of-retum
or other rate-based proccedin~) of
providi11g the interconnection or
network element (whichever is
applicable), and
(iii) nondiscriminatory, and

(B) may inclooe a reasonable profit.
(2) CHAl<GbS !;U.K '1'KAN:SPORT AND
TERMLNAnON OF TRAFHC.
(A) IN GENERAL.--Fur purposes of compliance

by anincumbent local exchange carrier with section
251(b)(), a State commission shall
not consider the terms and conditions
for reciprocal coffipinsation to be
just ark1 reasonable unless-
(i) such terms and condi tions provide
for the mutual and reciprocal
recovery by each carrier of costs
associated wUh the transport and
termination on each carrier's
network facilities of calls that
uriginaie un the network facilities of
the other carrier; and
(ii) s~t.Ch terms and conditiom~

dctcrlDl ne such co.sts on the ba5is of
a rea.c~(lnable approximation of the

9
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additional costs of terminating such
calls.

(B) RIJI.P.S OF; CONSTRUCTION.--This
paragraph shall not be construed-

(i) to preclude arrangements that
afford .JI(: mutual recovery of costs
through thp. nff~tting of reciprocal
obligations, including arrangements
that waive mutual recovery (such as
hilt--al1d-k.ecp arrangements); or
(H) to authorize the. Commission, or
any State commission to en~~e in
any rate regulation proceeding to
eSLablish with particularity the
additional costs of tran!lporting or
terminating calls, or to require
carrier~ to maintain records with
respect [0 the additional costs of such
calls.

(3) WHOLESALE PRICES I-OR
TELECOMMUNICATIONS SERVICES.--For
purposes of section 251(c)(4), a State commission
shall determin<: wholesale rates on the basis of retail
rates charged to subscribers for the
telecommunications service requested, excluding the
portion thereof attributable to any marketing,
billing, oolleclioD, and other costs that will be
avoided by the local ex.change carrier.

In contrast to the very general language of § 251 (e)(2)(T)) through which the Commission

argues it jndirectly derives the authority to establish federal int.ercflnne.ction r.oming and pricing

methodoIOgle!t, the grant of authorit~ to ~tates under § 252(d) to cost and price interconnection

elements is very direct and ~peci11c. Ther~ is no question when the provisions of both sections

are read together that Congress intendlXi this responsibility to reside with the stales. Neither §§

251 or 2.i2, or any other provision of the ~tatLJte fur t.h:::lt. m:\Her, gives the Commission any

express authority to develop federd mandates which would ultimately govern the individual

interconnection costing and pricing Juethodologie.<: 11~ hy !ltalP.-. Ilndp.f § ?$?(d).

10
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TIle only responsibiLities connected with pricing and costing development t.hat the

Commission may assume are attendant or eXJlre~sly dependent upon a state's failure to act under

§ 252(g). Section 252(g) provide", that where a state fails to act to carry out any of its

obligations under § 25.2.. the Cornm!~sion m~y pmP.rnpt the state, and act for it with respect to

the state's responsibilities under § 2'2:

(5) COMMISSION TO ACT IF STATE WILL NOT ACT.--If a
State commission fails to act to carry out its re~'POnsibility under
this section in any pnteeeding or other matter under this section,
theJl the Commission shall issu.; CUI unleT preempting the State
commi!l...,ion'~ jurisdiction of that proceeding or matter within 90
days after being notified (or taking notice) of such failure, and
shall assume the responsibility of the State commission under this
!leCtlon with respect II the "J'uu:t:ding or matter and act for the
State commission.

c. Section 253

Section 253(a) provides that:

...No State or local statute or regulation, or other State or local
lrp1 requtrement, may prohibit or have the ettect 01 probibiting
the ability of any emily to provide any interstate or intrastate
telecommunications se'vice.

The conference agreement aCiopted the senate prov1S1ons on this section. Under the

Senate bill, subsection (a) "...preemllts any State and local statutes and regula1ion~. or other

Stare and local legal requirements, tbat may prohibit or have the effect of prohibiting any entity

from providing interstate or intrastate telecommunications services. II Clearly the t.ype-.ll. of

requirements referred to were traditional barriers to entry which recogniZed only one monopoly

local service provider with exclusiv~ rights to provide service within its defined ~v1ce ;\mt.

There is no authority tor the Commis~,ion to use § 253(a) in the manner suggested in the NOPR

to preempt state int:eroonnection polic;l~s which it believes are either "undesirable" or incon.!:l!itent

11
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with the Act's provisions. Had Congress intended to give the FCC broad powers of preemption

over stale interconnection provisiom it wC'Mlld havr. t:llpressly included this provision in § 251

of the Act.

m. NOPR Backlroulld and Oyeryjm (para". 1-14)

The Commission notes at para. 5 that at the time the 1996 Act was signed, 19 states had

in place some rules opening local eH'.hFlnee markets to competilion. While Pennsylvania was

not mentioned by the FCC, the PaPUC has also made significant strides to meet the Act's

ohjf".ctivl".~. Chapter 30 of the Pennsylvania Public Utility Code, enacted in 1993, contains many

of the same goals and objectives 'If the 1996 Act. Indeed. the two pieces of legislation

compliment onc· another ;n many I!Specll:. Like ma.ny of the provisions of the 1996 Act,

Chapter 30 establishes a framework for competition, regulatory retorm, infrastrneture

mOOf"rn17.::lt1on and deregulation. 3 ~-lore specifically, like § 253 of the 1996 Act. Chapter 30

opens the local service market to Cfllnpetition in Pennsylvania. o1 Like § 2S1 of the 1996 Act,

Chapter 30 requires LEes to unbundle their networks into basic service clements lhat can be

used by other carriers to provide competitive local exchange.s Like § 252 of the 1996 Act,

Chapter 30 imposes upon the PnPl7 C the obligation to establish just and :rea.~nable J11tcs for

interconnection and network elements, Finally, Chapter 30 al~o imposes non-discrimination

3~ 66 Pa.e.S. § 3001 et .M'Q..

4~ 66 ?a.C.S. § JOO9(a.).

~Section 3005(e)(1), 66 [la.C.S. § 3005(e)(l) requires the local exchange
telecommunications company to unbundle each basic service function on which the competitive
service depends and to make the ba~ic service functions separately available to any customer
under nondiscriminatory tariffed 1:enns and conditions. includi1l& price, that are identical to lhM.e
used by the local exchange telecommunications company and its affiliates in providing its
competitive service.

12
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requirements and like.§ 251 eliminates any prohibitions on resale for competitive services which

may have F.Xi~tNl in a monopoly en' ironment.~

For the last three years we have been in the process of implementing Chapter 30. We

llavt". all'P-ady authorized four provid.rs to offer competitive locnl service.' At least three other

providers have recently flied applications to provide competitive local service in all of Bell

Atlantic's !leIVicc territories ill Penrsylvania. The opemting nuthority of the four certificated

competitors was expressly conditio!1ed upon compliance with the l:errns and conditions for

competitive local service provisionin;; ultimately adopted by the PaPUC 1n ongoing proceedings

now before it. B

These proceedings, which address virtually all of the issues rai.!cd by the FCC iu its

NOPR, are now in their final stages·~ The PaPUC expects to conclude all of these major local

liSee. 66 Pa. C.S. § 3005(i).

'~ l\ppJicatiOQ of MI':> Imclenet ot Pennsylvania, InCOt])O@ted for a certificate of
public convenience and necessity in order 1O ope1'i1te as Q lOCAl cxchaJw; telecommunications
COJDPilllY in the areas served by Bell Telephon~... Company of Pennsylyanja within the
Philadelphia and Pittsbuqh LATAs. and to gtahlisb meeific policies and requirements for dlC

interconnection of competing local exehan&e networLG, ~ il" Docket No. A-310203FOOO2, et
al.. Opinion and Order (lintered Octoher 4, 1995).

9~ ApnlicatioD of MFS Int.elenrJ: of PI"J]miYlval1ia, Incwporate4 for a certificate of
public convenier\Ce and necessitY in order to om:ate as a local exchange telecommunications
company in the areas servcxJ hy. Bell Telephone company of Pennsylvania within tb,e
Philndclphln nnd Pittsbumh LAThs. and to s:~tablQb §pCcific polici~lj am) l\iWullgllcllts fur Lhe
interCQ.tJ.nection of competj O&, local excban"e networh, ct AI. t Tloclcet No. A-310203FOOO, ~ it. ,
("MFS IT"); .10 Re: Formal Investigation to Examine and Rc;tablish Updated Uoiyersal Service
Pnnciples and Policies tor TelecommunkatiollS Services in the ('.ommoowea1th: InterJQCutoo'
Order. Initiation of Orall1eari~gsJ)~,1-940035; and lnvesliiilLiulJ PursYaIlL Ul Sectinn 3005
of the Public Utility Code. 66 pa,C,S. Section 300:'), and t.he Commi~~ion',~ Opinion and Order
at Docket No. P-930715. to Establish Standards and Safeguards for competitive services. with
Particular Emphasis ill the Areas of CoS Allocations. Cost Studies, Unbundling. and ImputAtion:

13
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oompetltion dockets within the next '"tw months, indeed within an almost identical lime frame

to that established by the FCC for completion of it~ final orett~r in this docket. The presence of

these ongoing state proceedings and lIe need to avoid any a~rance that we may be prejudging

issues before us at the state level wll preclude IJ~ in m~ny ltutanc.es from taking a definitive

position on the substantive issues in ~his docket.

Our comment on the remaining di~l1"Joion appE".aring in thi!l section of the NOPR centers

on the Commission's apparent imprc.per interpretation of § 253(a). We !W'Ongly disagree with

the Commission's staled int.ent in palM_ 16 and 22 of the NOPR, to use § 253 to preempt state

interconnection requirements whicht construes are "barriers to entry"; and to otherwise use

lt~ § 2:tii 1 rule-I{ "to give content and O'-Ieaning to what state or local requirements the Commission

'shall preempt' as barriers to entry pursuant to section 253". NOPR at para. 22. A review of

the legi!;lative hi~tnry of the Act indicates that the intent of § 253 (a) of the Act was to preempt

"explicit prohibitions on entry by a udlity into telooommunications." Consequently, dle barriers

th~t are referred to in subsection (a) ire Iltate laws or rules which act a priori to preclude entry

altolether into the interstate or intmstate market at issue.

Clearly state interconnection policies are not the type of explicit prohibitions on entry

contemplated under § 253(a). The 1ypes of requirements !ruhject to preemption under § 253(a)

are traditional barriers to entry whicll recognized only one monopoly ]oca!liel vice provider with

exclusive rights to provide service Within its defUled service territory. The FCC's interpretation

would significantly eKpand its nuthOT:ly beyond that expressly oontainal in the staLul.e, aJlli wuuW

and to COnsuler Genenc Issu,ps for Future RylcmalQ,ng, Docket No. M-940S87.
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be unlawful.

Had Congress intended to eive the CnmmiR~kHl the authority to preempt state

interconnection ~1andards II would have expressly provided for this in either §§ 25l or 252 of

the Act. Neither § 251 or § 252 cOOll:a.in any ~lIch gnmt of ~lIthority. Indeed. the only authority

given to the Commission to preemnt matters pertaining to interconnection is contained at §

252(c)(S) which ai,ves the Commission the authority t.o preempt a state commission's jurisdiction

of a "proceeding or matter" if the ··,tate fails to act or otherwise carry out its responsibilities

under the Act.

IV• Proyisions or Sedjon 251 (para.4;. 25-41).

A. Sc-.eme of the CnmmB!sion~$ R'lulatioDs

This section of the NOPR focuses upon the general framework that the FCC will

1l1ti matt'.ly adopt to implement the general interconnection and unbundling requirements of § 251.

We strongly urge the Commission I:i) follow its stated intent in para. 26 to "... secure the full

benefits of competiLion for consumers, with due regard to work. already done by the states that:

is compalible with the tenns and the pro-competitive intent of the 1996 Act"

The ('()mmis~ion appear£ I) be contemplating the adoption of one of two almost

diametrically opposed implementation schemes. The first option which the FCC ha! tentatively

concluded it should adopt is a "singJe ll set of "standards with which both arbitrated ~reemellts

and BOr statements of generally ,lvailable terms must comply. II NOPR al para. 36. The

Commission explains in po.ra. 2B hat such an approach W('luld "minimize variations among

states".

The second option, which Inc Commission has tentatively decided noL Lo cWopl, is Ii
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national policy which would rooognize a range of different state interconnection policies that are

consistent with the Act's ohjedive". TIll'! PaPllC strongly supports a framework modeled upon

this second option which would m~gni~ a range of state interconnectlon and unbundling

policie~ which are (~m:i~tt':nt with th.- Act's objectivel:. We believe that this option is the only

approach which will satisfy Lhe requirements of the Act. Such a framework, unlike the

Commi~lIion's preferred app.roach, lS consistent with the requirements of § 251(d) which

expressly requires the FCC to acco,nmodate or incorporate state access and interconnection

policies, orders or rules.

Since the FCC does not have the authority to preclude enforcement uf any state

interconnection policies which are consistent with the Act's objectives, the optimal or most

effective federal framework would re:.ognize a range of slate policies that are consistent with the

Act's objectives. The least effective" ederal fr.unework and one which is contrary to the express

language of the statute would attempt lo set aside state regulations and determinations in this area

and impose OD.e-size-fits-all requirements without regard to the eHectivencss of existin.g slate

interconnection policies. Congress expressly rejecLed this orK?-size~fits~aJJ approach when it

lI\Corpomted § 251(d) which requires the pee to recognize stale iuitiaLives IbaL are

procompetitive in nature and consisknt with the Acfs objectives.

In para. 35. the ConuuissiullL~Sparties to comment on whether its rules implementing

section 251 "can be crafted to allO\'1 states to implement policies reflecting unique concerns

present in the respecLive states, witho Itvitiating the illlcllUOO cffecLs ~)r a scheme of over-arching

national rules. R We believe that they can by using option two above, and iF a need for some

degree of uniformity is identified, b} incorporating millilllulIl sLandllI"lls which would still make
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provision for legitimate variation OJ a state by state hasis to accommodate local conditions and

concerns. The Commissiun itself identified significant problems associated with a. highly

inflexible, detailed system of natiorud mll11datcs. Such an approach "might unduly constrain the

ability of ~1ate!: to aifnre.!ls unique pol1cy concerns that misht exlst within their juri3diction5."

The Commission also noted that S(\me variability may be necessary to recognize differences

between teehnolog;e~, geographic and topogmphical characteristics and other state or -industry

concerns specific to the area.

Still ollier important considel"ations weighing in favor of a more tle~"'ibJe federal. regi me

which would permit variations between states were identified at para. 33 of the NOPR:

States may also seek, to the extent P'-~mittedby sections 251, 252,
253, and 254, to ensure the uninterrupted delivery of certain
service.4i by the jncumbent whexe competition might arguably
threaten those service:". It might also be argued that there is value
to permitting states to experiment with different pro-competitive
regi mes to the extent that there is not a ~ufficient body of evidence
upon which to choose the optimal pro-competitive policy.

NOPR. at para. 33.

We believe that both the express wording of the statute and the important policy

considerations discussed above weigh heavily in favor of option two, or a uaLiuuaJ. pulky whlcll

recognizes that a range of state interconnection and unbundling policies are consistent with the

Act and which incorporates maxillum fie.x.ibilily Lllru~h the adoption of minimum standards,

which permit variances between staes to accommodate local concerns and conditions. States

would not be I\Ot free as the Commis iion pr~uwe~ lil nile point to "establisll disparate guidelines

for intt:astate interconnection with nu guidance from the 1996 Act. \I Section 252(d)(3) imposes

comtmints upon the slales l.u ClUUlJl il tlra!ilalc i utercunnection policies that are consistent willl the
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We tentatively agree with ri'le Commission's analysis contained in paras. 37-38 that

Congress intended §§ 2S 1 and 25~' to apply to both the; illt.enlalc lUld intrastate aspeclS of

interconnection. service and network element". We tin not agree, however, with the

Commission'S analysis contained in para. 39 that § 152(b) of the Act which gives the states

exclusive jurisdiction over the " ....;hafg~. dasilliclllions, prat.."tiees, services, facilities, or

regulations for or in connection witt: intrastate communication !lervice hy wire or f::\din of any

carrier... " is inapplicable. We believe that the traditional state/federcil jurisdietionallines remain

illtact unless otherwix provided undl:" Lhe A~L. Ali (he; Cummission notes, Congress cl(pressly

amended section (2)(b) in 1993 when its preempted state rate and entry regulation of C.MR~

providers. The absence of an express exemption in this case, strongly implie.ll that it. was

Congress' inl:cnt that § 152«(b) remal n intact. This interpretation is bolslcrro uy tlle language

of § 252(d)(3) which provides that the Commission may not preclude !itate interconnedion

policies which are essentially consisu'ut with the Act.

(iinally I we belicvc tha.t compLrints aJlcging violations of Ule requirem"uUi ~t futtli ill §§

251 or 252 f;hould be resoJved by lh' iDdlvidual states. Both §§ 2S I and 252 contemplate that

stAte commission!! actually implemen1 the terms and conditions of the slatute, and therefore, it

would be most expedient and in line wtlt genecal fralllt:WOlk. uf IlJC; stalul.c for stalts tu und~utlre

this role.

B. Obliptiom Imposed by Section 25Hc) on "In£IIIDlJent LEes" (paras. 42-45)

In pnrns. 42-45, the Commission discusses the obligations of "incumbent Ll1Cs" under
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the statute. JO The Commission seeks comment on whether state commissions are permitted to

impose on carriers that have not bccn designated as incumbent LEes any of the obli.gations of

the slatute imposes on incumbent LH~s. We believe that the statute contemplates, through the

provisions of § 251(d). that states may impose these obligations upon other carrier!! that have

not been designated as incumbent lOCs by lhe FCC. The FCC rules should be flexible to

~mmodate state policies iu this re~nrd.

1. Duty to Nel0'tJ.!m in Good Faith (paras••48)

The hrst duty imposed upon an incumbent LEe under Seclion 251(c) is the "duty to

negotiate in good faith," Under § 251(c)(1), .....each incumbent LEe has the ...duty to

negotiate in good faith in accordnncf' with section 252 the particular terms and conditions of

agreements to fulfill" its interconnec!ion responsibilities. The Commission seeks comment on

the extent to which it should establish nntionnl guidelines regarding good faith negotiation under

§ 251(c)(l). While some very genera.] guidelines rna., be in order. the CommisSion should not

develop infl.exillie standards which hamper the states' ability to weigh and balance the evidence

in any given caoo when having to mnl,e a detenninntion under § 271 (c)(l)(B). The Commission

can certainly not contemplate all of the various circumstances which may arise in the course of

the negotiation process. Consequentiy, any rules in this regard. should he flexible enough to

allow stales to make § 271 (c)(l )(rl) determinations based upon the particular facts and

lOAn incumhent loc.31 ~1'r..h::me:t~ C'Jlrr1p,r i~ np,finP.d;n sec~o" ?$l(b)(l) as a LEe that: (1)
as of the enactment date of the 19% Act. hoth "provided telephoen exchaIijte service in such
area" and "was deemed to be a member of the exchange carrier association pursuant to Section
~.601 of the Commission's rcgulatlOns," or (2) "is a person or entity" that, on or after the
elJC«,;llll4,;ul diUc or Lh~ 1996 Act, ub~ame i:l successor or assign of a member" of the exchange
carrier association.
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circumstances in each incliviClual Cast ,

2. IJlt~rconncctiQD.CoUocation. and UnlnmdlPlI Ella.meats (paras. 49-!!)

The Act's requirements relating to interconnection, collocation and unbundling arc found

at § 251(2). (3) and (6). In this secti(1O of I.he NOP'R, thr. r.ommil>~lo" onc.e again raiie~ the two

alternative approaches to implernentiIlt § 251 discussed earlier in these comments. As al ready

discussed. we support a polic.y whit 'h ~c('.ommodates and incorporates state policies that are

procompetitive in nature and consistent with the Act. The FCC should only set minimum

~ilndard", whcTP. lW'.ressary and such;LandaTds must be broad enough to accommodate va.riation

by states to take into account loccil conditions and concerns including differences due to

t('.chnic,al. demographic or gcographi~1 v;triations.

In para. 52, the Commissior' mentions the approaches to interconnection taken by the

New York. and California Commis~:ions. The Commission seeks comment on whether any

elements of these state approaches should be incorporated into oaiional standards implementing

the 1996 Act. We believe the ~ommission's § 2S1 rules should be broad enough to

accommodate either the New York and California Commission interconnection schemes and the

procompetitive regulntions of any other state. Clearly, it wa.f) the intent of Congress, that where

state interconnection policies were consistent with the objectives of the Act, they would not he

set aside by the FCC in favor of a lJationalized policy.

(1) TernnicaUy ~euiblc l'9ints of Intercunnection (paras. 56-59)

Subsection 251(c)(2}(B} rcq\ ires the incumbent LEe to provide interconnection at any

tcchnically feasible point within the i lCumbent LEe's network. The Commission seeks comment

on what constitutes a "technically feasible point" within the incumbent Lr~'s network for
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purposes of this section. We are considering this i~ in a proceeding currently before us at

the state level. We are not opposed 0 the concept of a federal mjnimum slandard as long as it

is ficxiblc anu permits some variatiOi if found to be necessary or in U1C interest of parties at the

lltSite level. We do not believe that this would tnake it more diffiCult for a carrier to develop a

regional or national network, but ratb:~ buil~ in flexibility at the state level may actually promote

efficient and more cost effective competitive service proVisioning.

2. Just. RPJJ~nnabk, and NOOdisc:rimiQRtory Intercon gN1Jnn. (paras. 60-62)

Section 251(c)(2)(D) reqUires that the interconnection provided by the incumbent LEe

be "on rates, terms and oonditions that are just, reasonable, and nondiscriminatory. The

Commis.9.ion seeks comment on hOll to determine whether the terms and conditions for

interconnection arrangements arc just reasonable and nondiscriminatory. As discussed later in

these Comments. the Commission use'S this general provision as the basis for its interpretation

that it has authority to mandate a national costing and pricing methodology under the Act. We

believe that this interpretation connie,s with the language in § 252 of the Act which expressly

dclegateli this authority to me individual states.

3. Intereonnel'tion that ico Equal jn Qnallty ()Ull's. (3)

Section 251(c)(2)(C) requires hat the interconnection provided by the incumbent LEe

be "at least equal in quality to that provided by the [incumbent LbCJ to itself or to any

subsidiary, affiliate or any other party ':0 which the carrier provides interconnection. We do not

believe that deta11ed requirements are lecessary with respect this provision. "Equal in quality"

should rnt:<tn inlerwnl~llon which is lirtually identical to that received by the incumbent itself

or il~ ;\ffiliate with no nnticeahle ciifft"renc:e he-.Jween the two to the end-user consumer.
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4. Rdationstajp Between Interconnection and Other ObliptioDS Under the 1~ Act
(paras. 64-6S)

Section 251(c)(2) addresses collocation and imposes upon the incumbent Ll".c the duty

to p1''(wjde for physical collocation "f equipment necessary for intcroonnoolion 01' access to

unbundled network elements at the prernise~ of the loc.al exchange carrier. We agree with the

Commission's interpretation that ttis section does not expressly limit or constrAin the

Commission's authority to milkr: ;;I1f~ill'\bl~ a variet}' of technically feasible methods for

interconnection. We believe that thi', provision simply gives the Commission the authority to

require -physical collocation", in Iiglil of the D.C. CirCUit C.ourt's partial reversal and remand

in thp, ~omm;s.C)ion's Ex.panded Interconnection proceeding. As already stated, the optimal

federal interconnection policy wouldlCCmnmodate a range of state policies in this area that are

oollsist.tmt. with the objt:Ctives of the \Cl.

b. Collocation (pans. 66-~i)

Section 251(c)(6) of the Act requires incumbent LEes to provide "for the physical

col1ocatlon or equipment necessary for interconnection or access to unbundled network elements

~t the premiRel: of the T.FC, exe.epthat the carrier may provide for virtual «'.ol1oc'ation if the

LEe demonstrates to the State cornms.«;ion that physical collocation is not practical for technical

reasons or hecau~ of ~ace limitations."

w~. ~lIpport the establishment )f a national collocation policy that would allow for some

variation among states. We believe such a policy would be advantageous in several respects.

We ~rcx: thal llCtlioual rules wllll 1.Ju 'IL ill ncxibllit.y would make it easier for slates tu respond

more appropri:d.tely to issues specific to that state or region_ Additionally, most !ltates now have
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expanded interconnection and colhxalion policies in effect, and a more I1.exible policy at the

federallcvcl could accommoda1e the<:e policies. Nonetheless, we also rccogni7,c that the statute

contains a preference in favor of phV!;ica1 collocation where adequate ~ce exists.

We do not believ.~ it necessary for the FCC to establish guidelines for most

stales to apply when determining whether physical coJJocatioll is not practical for "technical

reasons or because of space Iimitatio il." PaPUChas requested comment on this issue in its State

Implementation Order on the 1996 \ct. Similarly, we also do nol believe Ulaf it is necessary

for the FCC tn ~dopt. national f uidelines lo "prevent anti-competitive behavior by the

manipulation or unreasonable allocatlon of space by either the. incumbent LEe or new entrant.~. n

c. Ugbundled Network RIPJ11enbi (para". 74--82)

Section 251(c)(3) imposes a duty upon LEes "to provide, to any requesting

telecommunications carrier for the p'Dvisioll of II t~If'.C:ommlJniC".ation!; ~rvice, nondiscriminatory

access to network elements on an tmbundled basis at any technically feasible point on rates,

rerms, and conditions that are just, reasonahle, ~nc1 nondi~timinaJ:ory in accordance with the

tenns and conditions of the agreeml~nt and the requirements of this section a.nd section 252. II

As the Commission notes, 1ncumhel,t LEes are required to provide th~ network ~jement~ "in

a manner that allows requesting CClrriers to combine such dements in order to provide such

telecommunications service. if

PaPUC agrees with the Commission's tentative conclusion to identify a "minimum" set

of network elements t1k1.t incumbent LEes must unbulldl~ for any requesting telecommunications

carrier, and, to the extent nccessnr, establish additional or different unbundling requirements

in the future as services, technolog , 3tld the needs of competing carriers: evolve. The FCC's
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policies should also, however. accommodate state unbundling policies. that may vary l'rOm the

federal ~chcmc. that are consistent .vith the Act's objectives. For instance. at para. 81. thc

Commission notes the different approaches taken to unbundling by several ~tates. TIle

Commi!il~ion'!l. nation141 pnlky !C:hClllk 3C',commOOl't.e the.ele different !ltate approaches.

(1) Network BJements (paras. 83-85)

Section 3(9) defin('s::t "nf",t\4ork ~1~ment" 3!\ hoth "a fllcility or equipment used in the

provision of a telecommunications service" as well as "features, functions, and capabilities that

are provided by means or such [at: ility or equipme.nt. II The Commission notes an appclrent

distinction, dmwn in the definition (if network element between the "facility or equipment used

in the provi!llon of a tel.ecommuni~ations service, and the service it~Jf. The Commission

jnquires whether the purcha'le of acress to an element entitles or obligates the requesting carrier

to provide the customer with all services, intrastate and interstate that use the element.

The Commission also seeks lomment on the relationship between § 25l(c)(3) concerning

unbundl.ins and § 25 t (c)(4) which addrcsSc,ll resale of incumbent LEC servk..es. We 00 noL view

§ (c)(3) as in effect providing nc", entrants with an alternative way to reseH the services of

incumbent LEes in addition to the &pecific reS3.le provision in (c)(4).

(2) A~ to Network~ (pans. 86-91)

Section 251(c)(3) requires incumbent T.Bes to provide "o.cccsS" to network elements lion

an unbundled basis." We agree with the Fees initial interpretation of these terms as "requiring

incumbent LEes for a foc to prov1de requesting carriers with Ule ability to obtain a particular

clement's functionality ... separate j rom that of other functionalities or network. elements, such

as the local switch." We abo agree that the term "unbundled" suggests that there must be a
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